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This is a post-divorce case. Clyde Edwards (“Husband”) appeals the trial court’s denia of his
motion to modify his alimony obligation to his former wife, Sarah Ann Edwards (*Wife").
Husband’ s original motion was premised on the fact that Wife was living with her adult daughter
and son-in-law. We affirm.
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OPINION
l.

Wife' sfirst husband, who had been arailroad employee, diedin 1991. Shemarried Husband,
who had aso worked for the railroad, in 1992. The parties were divorced ten years later. By the
terms of the divorce judgment entered in thetrial court on April 29, 2002, Wife was awarded $475
per month in aimony in futuro, with the paymentsto terminate upon, inter alia, Wife “cohabit[ing]

... with any other adult.”

Four months after the entry of the divorce judgment, Husband filed a motion with the trial
court seeking to modify the judgment. As pertinent to this appeal, the motion is very short:

Comes the plaintiff, Clyde Edwards, and moves the Court for an
Order providing that alimony isno longer payable unto [Wife] inthis



cause by reason of [Wife' 5] residing with another adult who is able-
bodied and capable of contributing to the expenses of the household
in which [Wife] resides.

The trial court conducted a hearing on February 3, 2003. Following the hearing, the court entered
an order on August 29, 2003, reciting, in part, as follows:

That the Court hasreviewed the Decree of Divorce previously entered
inthismatter, particularly, the portion regarding the establishment of
alimony for [Wife]. The term upon which [Husband] relies is that
which readsalimony shall terminate uponthewife* cohabitating[sic]
with any other adult.” The Court does not consider [Wife]
temporarily residing with her daughter asaviolation of thisprovision.
The Court regards cohabitation as a permanent living arrangement
where [Wife] would sleep in the same bed with an adult male and
permanently reside with him. The Court FINDS that [Wife] took up
temporary residence with her daughter as she had no where elseto go
until she began receiving the additional income of her deceased
husband’ s railroad retirement. The Court has further reviewed all
factors pursuant to [Tenn. Code Ann. 8] 36-5-101 in its review of
[Husband’ s] request to terminate alimony. The Court FINDSthat the
relative positions of the parties, their health, financial standing and
standard of living has not changed since the entry of the Decree of
Divorce.

(Capitdizationin origina). Inthe same order, the court stated that it found Wifewas “still . . . in
need of and [Husband] has the ability to pay the alimony as ORDERED, in the amount of $475.00
per month.” (Capitalization in original).

Husband filed a motion to alter or amend the trial court’s judgment, which the trial court
denied by order entered September 14, 2004. In the latter order, the court reversed its earlier
comment as quoted above with respect to the meaning of the language “liv[ing] with athird person”
asfoundin Tenn. Code Ann. 8 36-5-101(a)(3). Thecourt stated that it “ recognize[ d] that the support
for therecipient of the alimony form [sic] athird source, does not have to be limited to a‘romantic’
co-habitation [sic].”

Husband appedls, raising two issues:
1. Didthetrial court err infailing to terminate alimony in accordance

with the provisions of the fina decree of divorce and [Tenn. Code
Ann.] 8§ 36-5-101(a)(3)(A) & (B)?



2. Didthetrial court err in failing to modify or terminate alimony by
reason of material change of circumstance?

Our review of this non-jury case is de novo upon the record of the proceedings below with
apresumption of correctnessasto thetrial court’ sfactual findings, “unlessthe preponderance of the
evidence is otherwise.” Tenn. R. App. P. 13(d). The tria court’s conclusions of law are not
accorded the same deference. Brumit v. Brumit, 948 SW.2d 739, 740 (Tenn. Ct. App. 1997).

Husband's first issue on appea can be succinctly stated as follows: Does the evidence
preponderate against thetrial court’ s judgment refusing to terminate Wife' s entitlement to alimony
based upon her residing with her adult daughter? We hold that it does not.

Tenn. Code Ann. § 36-5-101(a)(3) (Supp. 2004) provides, in pertinent part, as follows:

In all cases where a person is receiving alimony in futuro and the
alimony recipient lives with athird person, arebuttable presumption
isthereby raised that:

(A) The third person is contributing to the support of the aimony
recipient and the alimony recipient therefore does not need the
amount of support previously awarded, and the court theref ore should
suspend all or part of the alimony obligation of the former spouse; or

(B) Thethird person is receiving support from the alimony recipient
and the aimony recipient therefore does not need the amount of
alimony previously awarded and the court therefore should suspend
all or part of the alimony obligation of the former spouse.

The statute has four levels of threshold inquiry:

(2) Isthe dimony recipient “liv[ing] with athird person”?

(2) Is the third person “contributing to the support of the alimony
recipient”?

(3) Is the third person “receiving support from the aimony
recipient”?



(4) If the answer to (2) or (3) is“yes,” does this establish that “the
alimony recipient . . . does not need the amount of support previously
awarded”?

If theanswer to (4) is*yes,” the court then proceedsto “ suspend all or part of the alimony obligation
of theformer spouse.” Thestatute, in effect, mandatesthat there has been achangein circumstances
if an aimony recipient “liveswith athird person,” if the answer to question (2) or (3) is“yes,” and
if, as a consequence of these findings, “the alimony recipient . . . does not need the amount of
support previously awarded.” It is clear from the record that Husband’s motion to modify his
alimony obligation was based solely upon his assertion that there had been a statutory change in
circumstances.

In connection with the four levels of inquiry aluded to above, the trial court received
testimony regarding (1) Wife's living arrangement with her daughter and son-in-law; (2) the
ownership of thereal property and how it cameto be owned by Wife schildren; (3) Wife' sstandard
of living; (4) her income, including amonthly payment of $836 from the Railroad Retirement Board
on her late husband’s account; (5) the assets Wife received in the divorce, plus a post-divorce
payment shereceived asaresult of a“personal injury award of [Husband]”; (6) Husband’ s standard
of living; and (7) the living expenses of Husband and Wife. All of thisevidence wasrelevant onthe
issue of whether there had been achangein circumstancesunder Tenn. Code Ann. 8 36-5-101(a)(3).

Inthe instant case, thetrial court specifically found that Wife' sliving arrangement with her
daughter “wasonly temporary” and wasto last only until “ she began receiving the additional income
of her deceased husband'’ s railroad retirement,” which only started after Wife was divorced from
Husband." Until Wife began receiving the railroad pension, “the only income received by [her]...
wasthe $475.00 per month alimony.” Moreover, the court found that Wife *“had no place elseto go
on her limited income,” and stated that the court would “not require [Wife] to live in government
housing rather than her daughter’s home.” The court found that Wife did have a need for the
alimony awarded at the time of the divorce. It implicitly found that Wife had successfully rebutted
the dual presumptions set forth in Tenn. Code Ann. § 36-5-101(a)(3).

Our review of the record in this case persuades us that the evidence does not preponderate
against thetrial court’ sdecision. Thetestimony fromthe February 3, 2003, hearing reveal sthat Wife
moved in with her daughter in April, 2002, shortly after the divorce was finalized. Wife's only
source of income at that time wasthe alimony of $475 per month. While shewaseligibleto receive
her deceased husband's railroad retirement benefits immediately following her divorce from
Husband, she did not actually begin receiving payments until October, 2002; the payments amount
to $836 per month. Shortly after moving in with her daughter in April, 2002, Wife underwent
surgery on her shoulder and was unable to use her arm for a period of time, during which she
required the assistance of her daughter to compl ete everyday activities. Wifewas preparing to move

1As we understand the record, Wife was not eligible to receive a pension on the account of her late husband’s
railroad service so long as she was married to Husband.
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—and, following the hearing, apparently did move — into a mobile home located on her daughter’s
property. She planned to pay her daughter $375 per month in rent, which was the amount paid by
the previous tenants of the mobile home.

Given Wife svery limited income and thefact that her residence with her daughter wasonly
temporary (lessthan ayear, in fact), we cannot say that the evidence preponderates against thetrial
court’ s decision that she was still entitled to receive the alimony payments of $475 per month.

V.

By way of his second issue, Husband argues that there has been amaterial changein Wife's
circumstances justifying a modification or termination of his alimony obligation.

By referring to the original motion filed by Husband, it can readily be seen that the only issue
raised by him was whether he was entitled to relief from his alimony obligation under Tenn. Code
Ann. 8 36-5-101(a)(3). At notime prior to thetrial court’sorder of August 29, 2003, did Husband
amend his motion to seek relief on any ground other than the statutory change in circumstances
dealing with the fact that Wife was living with her daughter. It is true that there was extensive
testimony at thehearing on February 3, 2003, regarding Wife' sstandard of living, place of residence,
income (including therailroad pension), and her expenses. But asfar aswe can tell from therecord,
these matterswere all raised in the context of whether these facts warranted areduction in alimony
based upon the“liv[ing] with athird person” statute. Thereisnothing in any of thisto indicate that
thetrial court had before it, either expressly or by implication, the issue of whether there had been
a general change in circumstances warranting a modification of the aimony obligation. The
presentation of evidence relevant both to an issue that has been pleaded and an issue that has not
been raised does not establish that the non-pleaded issue was tried by the implied consent of the
parties. Vantage Technology, LLC v. Cross, 17 SW.3d 637, 649 (Tenn. Ct. App. 1999).

Husband' s filing after the court’s order of August 29, 2003, impliedly recognizes that his
second issue was not before the court on February 3, 2003. Thiscan be seen fromthemotionto alter
or amend filed by Husband on September 26, 2003. The first paragraph of the motion clearly
demonstrates that Husband was attempting to pursue— and for the first time — something other than
relief under Tenn. Code Ann. 8§ 36-5-101(a)(3). That paragraph reads as follows:

Comes the plaintiff, Clyde Edwards and moves the Court to
reconsider itsordersin thiscause concerning alimony, alter or amend
the order concerning alimony, or grant a new tria on the issue of
termination of alimony. In the alternative plaintiff moves the court
to modify itsprior order and terminate alimony by reason of change
of circumstances.

(Emphasis added).



A motion to alter or amend under Tenn. R. Civ. P. 59.04 is addressed to the sound discretion
of the trial court. Stovall v. Clarke, 113 SW.3d 715, 721 (Tenn. 2003). Here, the tria court
declined to grant Husband’' s motion, noting that it found “no change in circumstances meriting any
modification or elimination of aimony.” In effect, Husband, by way of a ground not previously
pleaded, was seeking relief based upon evidence, al of which wasrelevant to the sole basis alleged
in the original motion, i.e, relief under the aforesaid statute. Husband cannot now be heard to
complain about the failure of thetrial court to grant relief on an issue Husband did not plead prior
to the hearing.

Weareloathto placethetrial courtinerror for failingto try a* phantom” issue—onethat was
not squarely raised until after Husband had already had afull and fair hearing on the one issue that
was raised in the original motion.

We note that there is some suggestion in the record that Husband, who had a so worked for
therailroad, was aware at thetime of the parties’ divorcethat, once divorced from him, Wifewould
be eligible for apension by virtue of her first husband’ s servicewith therailroad. Thisisshown by
thefact that at theearlier divorcehearing, Husband’ scounsel asked Wife' sdaughter —but, curiously,
not Wife —if her mother would be eligible for a pension on the account of her late husband.? The
subject was not otherwise pursued at the divorce hearing. If Husband knew Wifewould be eligible
toreceive, post-divorce, arailroad pension, thelater recei pt of that pension would hardly beachange
incircumstances. SeeWright v. Quillen, 83 SW.3d 768, 772 (Tenn. Ct. App. 2002). A litigant will
not be permitted to hold a matter “in reserve” until he or she sees how things go at trial, and then,
if theresult isnot favorable, spring the reserved matter by amotion to alter or amend. Thetria court
in the instant case seems to have believed that this was what Husband was trying to do. When
counsel for Husband was arguing the motion to ater or amend and trying to convince thetrial court
that Wife had been less than candid at the divorce hearing with respect to the railroad retirement
pension that she would be eligible to receive once she was divorced, thetrial court interrupted with
thefollowing comment: “Haven't you had your bite out of the applein contesting the Final Decree?”’

We find no abuse of discretion in thetrial court’srefusal to modify the alimony obligation
based upon a non-statutory change of circumstances. Stovall, 113 SW.3d at 721.

The dissent believes that the trial court’ s statement following the hearing on the motion to
alter or amend to the effect that it did not find achange in circumstancesin this case meansthat the
court considered the substance of that motion. We disagree. It isclear that the trial court did not
afford the parties anew evidentiary hearing on Husband’ s newly-asserted contention that there had
been ageneral changein circumstanceswarranting areductioninalimony. Inour judgment, thetrial
court did not consider Husband’ s new contention. We believe that the trial court, in again stating
that there had been no change in circumstances, was simply repeating what it had said at the end of
thefirst post-divorcehearing, i.e., that Husband had not shown the statutory change of circumstances
referred to in the “liv[ing] with athird person” statute.

2The daughter stated that she did not know.



V.

The judgment of the trial court is affirmed. This case is remanded to the trial court for
collection of costs assessed below, pursuant to applicable law. Costs on appeal are taxed to the
appellant, Clyde Edwards.

CHARLESD. SUSANO, JR., JUDGE



